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Disclaimer 

This document was produced by a graduate student (the author) participating in the UBC Sustainability 

Scholars Program. Research and analysis were performed by the author under the mentorship of 

Earthworm staff. The opinions and recommendations in this report and any errors are those of the author 

and do not necessarily reflect the views of Earthworm or the University of British Columbia. 

About the Sustainability Scholars Program 

The UBC Sustainability Scholars Program is an innovative paid internship program that matches UBC 

graduate students with on- and off-campus organisations to undertake applied research projects that 

advance sustainability and climate action in the Lower Mainland and across British Columbia. The 

program is one of several offered by the UBC Sustainability Hub that provide students with experiential 

learning opportunities related to complex sustainability issues. 

To learn more about the sustainability Scholars Program visit the website here: 

http://sustain.ubc.ca/scholars 

To read this and other project reports, visit the project library here: http://sustain.ubc.ca/scholarslibrary  
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Executive Summary 
This project is part of the Earthworm Foundation’s preliminary scoping research to determine 

whether a Centre of Social Excellence is needed to advance free, prior, and informed consent in 

Canada’s forestry sector. The research found that due to First Nations, Inuit, and Métis’ 

inextricable connection to traditional territories and forests, forestry practices that do not 

implement free, prior and informed consent in Indigenous territories contribute to the cultural 

genocide of Indigenous Peoples. A Centre of Social Excellence could advance the 

implementation of free, prior, and informed consent in Canada and mitigate the impacts of 

industrial forestry on Indigenous rights and culture.   

Although Canada’s federal laws protect Aboriginal and treaty rights, provincial authorities 

govern industrial forestry on public land. However, some provincial authorities have 

demonstrated a willingness to subvert the federal laws that protect Aboriginal and treaty rights. 

Of the three provincial Forest Acts reviewed for this research, all offered protections for forestry 

licensees. None of the provincial Forest Acts acknowledged Aboriginal and treaty rights in a 

meaningful way, nor have they been updated to reflect the Crown’s Duty to Consult and 

Accommodate, and the legal obligations of free, prior, and informed consent. 

With extractive industrial forestry taking place on the same land Indigenous Peoples depend on 

for ceremony, livelihood, and sustenance, conflict can and does arise. As most provincial forest 

governance frameworks do not have dispute resolution systems for when Aboriginal and treaty 

rights are violated, Indigenous Peoples are forced to pay the expenses of going to court, protest, 

or setting up roadblocks. Our research has highlighted many instances of Indigenous 

criminalization and rights violations causing undue hardships for Indigenous Peoples in Canada. 

Since First Nations, Inuit, and Métis cultures and the ability to preserve or revive them are 

directly tied to forests, there is no separation between industrial forestry and colonization when 

free, prior, and informed consent is not implemented. Although establishing a Centre of Social 

Excellence will not fully ensure the widespread implementation of free, prior, and informed 

consent, it can guide companies willing to change and improve conditions for Indigenous 

Peoples. While federal Aboriginal and treaty right protections have accomplished a small 

fraction of what was expected, voluntary commitments and global brand demands can influence 

positive change where complex legal structures have failed. 
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Introduction 
The Earthworm Foundation (EF) is a global non-profit organization that works to reduce 

environmental impacts and exploitation through supply chains. The foundation works between 

businesses committed to change, farmers, NGOs, and governments. Today EF Members are 

demanding responsible and resilient supply chains that implement the Free, Prior, and Informed 

Consent (FPIC) processes. As a result, the EF is conducting preliminary scoping research to 

determine if there is a need to establish a Centre of Social Excellence (CSE) in Canada to ease 

social conflict through social skills and capacity development.  

This report contributes to the scoping research by providing an overview of the FPIC legal and 

policy landscape in Canada’s forestry sector. Today, Canada’s United Nations Declaration on the 

Rights of Indigenous Peoples Act requires FPIC implementation when activities impact 

Indigenous Peoples. The FPIC principles ensure Indigenous Peoples can make informed 

decisions in advance of projects that affect them, their traditional territory, and their rights. 

Beyond the legal requirement to implement FPIC, businesses and operators must understand the 

importance of FPIC to Indigenous Peoples. This begins with understanding that colonization 

persists today.  

As Indigenous culture is closely tied to the land, the loss of traditional territory, the degradation 

of forests, and access impediments continue to contribute to cultural genocide. Therefore, FPIC 

implementation is critical for Indigenous cultural preservation. This means that FPIC in 

Canada’s forestry sector is a first step toward ending the colonial legacy and toward 

reconciliation in Canada.  

While FPIC offers obvious social and economic benefits, Indigenous interest in biodiversity and 

conservation translates to FPIC environmental benefits that should not be overlooked amid the 

climate crisis. As international governing bodies, corporations, and NGOs learn of the 

environmental benefits and seek Social License to Operate (SLO) through FPIC, they are 

incorporating FPIC and Traditional Knowledge (TK) in their commitments.  

However, the complex Canadian forest governance structure can pose implementation challenges 

and facilitate non-compliance with Canada’s own federal FPIC laws. Voluntary commitments 

can effectively mitigate the implementation challenges and build respectful relationships 

between the corporate sector and Indigenous People. This report considers colonial persistence, 

reviews Canada’s international commitments, examines and triages the Federal and Provincial 

legal landscape, and presents Indigenous governance policies applicable to FPIC in Canada’s 

forestry sector.   

 

Colonial Persistence 

It is only in recent history that Canada has attempted to deviate from Canada’s historical policies 

of cultural genocide aimed to “divest itself of its legal and financial obligations to Aboriginal 

people and gain control over their land and resources” (Truth and Reconciliation Commission 



3 
 

[TRC] of Canada, 2015 (b), p.3). For example, in 2016, after years of requests, Canada appointed 

a commissioner for the National Inquiry into the persistent elevated rates of missing and 

murdered Indigenous women, girls and 2SLGBTQQIA (Missing and Murdered Indigenous 

Women and Girls, n.d.); in 2025, the last legal forced/coerced sterilization of Indigenous men 

and women occurred (Athabasca Chipewyan First Nation, 2026 (b)); and a mere 30 years ago, 

the last Indian residential school meant to erase Indigenous language and culture closed (Crown-

Indigenous Relations and Northern Affairs Canada [CIRNAC], 2015). Today, Indigenous 

People, families, and communities have direct experiences and lasting memories of cultural 

genocide. 

When the last residential schools closed, survivors filed a class action lawsuit. The lawsuit was 

settled in 2008, and the Indian Residential School Settlement Agreement established the Truth 

and Reconciliation Commission (TRC) of Canada. The TRC was created to inform all Canadians 

of the atrocities committed in the residential school system. To do so, the TRC collected over 

6500 witness and survivor testimonies and reviewed over 5 million federal records for the final 

report. The TRC’s final report included 94 calls to action, meant to redress the systemic harms 

and legacy of the Indian Residential School and provide a roadmap for reconciliation in Canada 

(TRC, 2015 (a); CIRNAC, 2025; National Centre for Truth and Reconciliation, 2026). The calls 

to action urge the corporate sector, churches, and all levels of Canadian government to adopt the 

United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) as the framework for 

reconciliation as we move forward. This preliminary scoping research aligns with the TRC calls 

to action by identifying FPIC implementation barriers in Canada.   

International Commitments, Initiatives, and Instruments  

United Nations Declaration on the Rights of Indigenous Peoples 

The international commitments, initiatives, and instruments review begins with UNDRIP 

because of its significance to the lives of Indigenous Peoples around the world and to FPIC in 

Canada. The declaration is a result of a long road of Indigenous Peoples’ suffering and human 

rights violations. In 1971, a study on the discrimination against Indigenous Peoples around the 

world was conducted by Martinez Cobo. The study included national and international 

recommendations to eliminate the discrimination, leading to the establishment of the United 

Nations Working Group on Indigenous Populations (UNWGIP).  

In 1994, UNWGIP collaborated with Indigenous and other organizations to draft a declaration 

informed by the International Labour Organization (ILO) Conventions No. 107 and 169, 

international treaties addressing the rights of Indigenous Peoples (International Labour Standards 

Department, 2013). The Human Rights Council adopted the declaration in 2006. In 2007, the 

United Nations General Assembly adopted the declaration, but Canada, United States, New 

Zealand, and Australia voted against it. However, by 2012, the opposing countries indicated their 

support for UNDRIP (Gargett, 2013). Although the declaration itself is not a legally binding 

commitment, Canada drafted a bill based on the declaration which has since passed into law. 
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The UNDRIP content is substantial, it acknowledges the existence of Aboriginal rights, which 

are inherent rights, bestowed upon Indigenous Peoples by their Creator, and not by any 

governing power. Aboriginal rights are distinct rights held by Indigenous Peoples and they exist 

in addition to treaty rights. Treaty rights are rights that have been enshrined in law. The 46 

UNDRIP articles include both Aboriginal and treaty rights. This situational analysis focuses on 

the relevant articles to FPIC in Canada and are summarized below (Table 1). 

Table 1.  United Nations Declaration on the Rights of Indigenous Peoples, Articles relevant to FPIC in Canada's forestry sector. 

Article Summary 

Article 3 The right to self-determination 

Article 4 In exercising the right to self-determination, have the right to autonomy, and self-

government for internal and local affairs 

Article 8 The right to not be subjected to forced assimilation or destruction of culture and 

no form of propaganda to incite racial discrimination directed against them 

Article 11 The right to practice and revitalize cultural traditions and customs 

Article 18 The right to participate in decision-making through representatives chosen by 

themselves, through their own procedures 

Article 19 States shall consult and cooperate with Indigenous Peoples to obtain FPIC before 

implementing legislative or administrative measures that affect them 

Article 24 The right to traditional medicines and the conservation of their vital medicinal 

plants, animals and minerals 

Article 25 The right to maintain and strengthen their relationship with traditional lands and 

waters 

Article 26 The right to own, use, develop and control their lands, territories, and resources 

Article 27 The right to participate in the development of a transparent process, respecting 

Indigenous Peoples’ laws, traditions, customs, and tenure systems, to recognize 

and adjudicate the rights of Indigenous Peoples pertaining to their lands, 

territories, and resources 

Article 29 The right to conservation and protection of the environment and the productive 

capacity of their lands and territories 

Article 32 The (1) right to determine priorities and strategies for their traditional territories, 

(2) states must obtain FPIC prior to approving projects in traditional territories, 

and (3) the right to effective mechanisms for just and fair redress when negative 

impacts occur  

Article 37 The right of recognition, observance and enforcement of treaties, agreements and 

other constructive arrangements concluded with states or their successors 

 

The Articles listed above are inextricable from FPIC in forestry and First Nations. Supporting 

FPIC in Canada’s forestry sector, includes recognizing that “Free” includes supporting First 

Nations’ right to autonomy; their right to have traditional laws recognized; and their right to have 

treaties enforced. Further, UNDRIP Articles 11, 24, and 32 are of particular importance because 

they ensure culturally important species and TK is conserved. Without these protections, forestry 

practices are expected to contribute to the loss of biodiversity, ecosystem function, and toward 

cultural genocide.  
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Convention on Biological Diversity 

Another international commitment is the legally binding international Convention on Biological 

Diversity (CBD), which plays a complementary role for FPIC in Canada’s forestry sector. The 

CBD was adopted in 1992 at the United Nations Environment Programme (UNEP)’s Rio Earth 

Summit (Secretariat of the CBD, 2026 (a)). The convention is a multilateral framework that 

guides global action on the conservation and sustainable use of forests; it entered into force in 

1993. The Convention recognizes the importance of, and commits to working toward, the 

conservation of biological diversity. The legally binding commitments of the CBD are 

significant for FPIC because they align with the rights and needs for Indigenous Peoples to 

exercise their Aboriginal and treaty rights meaningfully. 

The CBD Conference of the Parties (COPs) are held for Nation members to work towards 

agreements such as the Global Biodiversity Framework (GBF) (Secretariat of the CBD, 2026 (a); 

Mackenzie et al., 2014). The GBF decision 15/4, target 3, ambitiously aims to conserve 30% of 

our lands and waters by 2030 and includes Indigenous protected lands as an “other effective 

area-based conservation measure.” With target 19 of the GBF committing to mobilize at least 

$200 billion a year for international biodiversity-related initiatives, it creates opportunities to 

offset costs associated with improved biodiversity targets, Indigenous partnerships, and 

Indigenous Protected and Conserved Areas. The Local Biodiversity Outlook 2 indicates that 

neglecting to include Indigenous Peoples and Local Communities (IPLCs) in biodiversity 

strategies and action plans have led to the “under-achievement” of biodiversity targets (Forest 

Peoples Programme, 2020).  

Since Indigenous-managed lands have high levels of biodiversity, the CBD has been a leader in 

Indigenous inclusion. The CBD COP 16, decision 16/4 establishes a subsidiary body for 

Indigenous and local people to participate in decision-making within the secretariat. The CBD 

decision 16/14 invites governments to ensure effective participation of IPLCs, women, and 

persons with disabilities, and to incorporate diverse knowledges and values in decision-making. 

Additionally, some CBD agreements such as the Nagoya Protocol (2018) – access and equitable 

benefit sharing of genetic resources, protect the rights of IPLCs and have had positive real-world 

impacts (Secretariat of the CBD, 2026 (b)). Unfortunately, decision 15/3 recognizes persistent 

implementation obstacles for Indigenous inclusion and national biodiversity conservation targets 

(Secretariat of the Convention on Biological Diversity, 2022).  

Although the CBD recognizes missed international targets, it acknowledges Indigenous 

autonomy and advocates for the incorporation of diverse ways of knowing in stewardship plans 

and policies as a strategy to meet those targets (Secretariat of the CBD, 2026 (a); Mackenzie et 

al., 2014). The CBD’s policies are in alignment with UNDRIP Articles. They go beyond FPIC 

principles and indicate that Indigenous inclusion at all levels of conservation is beneficial to 

achieving national and international biodiversity conservation targets. 
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Sustainable Development Goals and Global Forest Goals 

As the world recognized the urgent 

need to address global challenges, the 

United Nations Member States adopted 

the 2030 Agenda for Sustainable 

Development, shifting from the 

Millenium Development Goals to the 

Sustainable Development Goals 

(SDGs) (Department of Economic and 

Social Affairs, 2026). However, the 

Global Forest Goals Report indicate 

that the international SDGs only 

consider the roles of forests in SDG 6 

(Clean Water and Sanitation) and SDG 

15 (Life on Land). As the international 

SDG indicators fail to consider forest 

contributions to other SDG 

achievement, the United Nations 

strategic plan for forests 2017-2030 

established the Global Forest Goals 

(GFGs). The GFGs are expected to 

“stimulate and provide a framework for 

voluntary actions, contributions and 

enhanced cooperation” (p.6). The GFGs 

consider forest contributions to many 

SDGs and notably, the importance of 

forests to forest-dependent people 

(United Nations Department of 

Economic and Social Affairs & United 

Nations Forum on Forests Secretariat, 

2026; United Nations Economic and 

Social Council, 2017). The six GFGs 

are outlined in Figure 1. 

   

 

Unfortunately, Canada does not extensively monitor for GFGs but in 2018, Canada established 

the SDG Unit to monitor and report SDG progress (Employment and Social Development 

Canada, 2022). Canada has since developed a national strategy and a Canada-specific SDG 

indicator framework aligned with its domestic priorities (Statistics Canada, 2025). Canada’s 

indicator framework includes forests in SDG 15 only (Life on Land). Unlike the international 

Figure 1. The international Global Forest Goals as expressed in the 

strategic plan for forests 2017-2030 
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SDG 6 (Clean Water and Sanitation) indicators, Canada does not include forests in their 

domestic SDG 6 indicator framework (Statistics Canada, n.d. (a); Statistics Canada, n.d. (d)). 

Canada’s SDG 15 (Life on Land) indicators and reported status as of July 2026 (Table 2), 

include: 

Table 2. Canada's SDG 15 domestic indicators and status (Statistics Canada, n.d. (d)). 

Indicator 

Number 

Title Status 

15.1.1 Proportion of native wild species ranked secure or 

apparently secure according to the national extinction 

risk level 

Limited Progress 

15.2.1 Proportion of species at risk showing progress towards 

their population and distribution objectives 

Deteriorating 

15.3.1 Canadian species index Deteriorating 

15.4.1 Proportion of Canada's land and inland waters 

conserved 

Limited Progress 

15.5.1 Proportion of the sustainable wood supply harvested Achieved 

15.6.1 Forest area as a proportion of total land area Not Available 

 

These SDG 15 (Life on Land) indicators lack crucial data to assess forest health and impacts to 

Aboriginal and treaty rights. The lack of data could lead to misrepresentations and a false sense 

of security as we work toward international goals. For example, Canada’s SDG indicator for 

proportion of sustainable wood supply harvested is reported as achieved (Statistics Canada, n.d. 

(d)), yet forest age distribution information is absent. The missing information combined with 

the loss of 7.43% in abundance of vertebrate species (Statistics Canada, n.d. (b)), may indicate 

that the “sustainable” wood volumes were harvested from older, high-habitat value forests 

(Statistics Canada, n.d. (c)). Furthermore, a large proportion of First Nations community 

members in Canada are forest-dependent, they rely on forests for their livelihood (SDG 1), food 

(SDG 2), medicine/ceremony (SDG 3), knowledge transfer (SDG 4), and more. Many of these 

activities are performed by women, further contributing to the achievement of SDG 5 (United 

Nations Department of Economic and Social Affairs & United Nations Forum on Forests 

Secretariat, 2026).  

Table 3 expands on forest contributions to SDGs and is pulled from the 2026 Global Forest 

Goals Report.  
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Table 3. Outlines forest contributions to achieving the SDGs, taken from United Nations Department of Economic and Social 

Affairs & United Nations Forum on Forests Secretariat, 2026 Global Forest Goals Report 

 

 

While the GFGs and SDGs provide a voluntary framework to meet societal demands sustainably, 

it is important to critically evaluate the indicators that are used and the factors that are absent. In 

some cases, the indicator, without caveats, may not lead to the desired outcomes of the GFGs 

and SDGs. Although Canada’s SDG indicator framework is aligned with its domestic priorities, 

the framework fails to consider the breadth of forest contributions to those goals. Considering 

First Nation’s vested interests in conservation, implementing FPIC in Canada’s forestry sector is 

expected to contribute to the achievement of the GFGs, the SDG 15 indicators, and the desired 

outcomes of both.  

 

European Union Deforestation Regulation  

The European Union Deforestation Regulation (EUDR) is regulation governing access to 

European markets. It was developed to reduce the European Union (EU)’s contribution to 

Greenhouse Gas (GHG) emissions and deforestation by supporting sustainable value chains and 

reducing consumption of harmful products. The EUDR was adopted in 2023 with an 18-month 

transition period. Unlike the voluntary SDGs, the regulation requires operators to prove the 
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production of their products did not contribute to deforestation or forest degradation before they 

can enter the EU market.  

The EUDR’s methodology (2025 (b)) uses the Food and Agriculture Organization (FAO)’s 

Global Forest Resource Assessments (GFRA) to classify country risk for deforestation and the 

updated FAQs on EUDR defines forest degradation as “structural changes to forest cover, taking 

the form of the conversion of primary forests or naturally regenerating forests into plantation 

forests or into other wooded land, and the conversion of primary forests into planted forests” 

(Directorate-General for Environment, 2026, p. 56). The EUDR classification system ranks 

countries as low, standard, and high-risk for deforestation. These classifications dictate the level 

of compliance checks of 1%, 3%, or 9% respectively. The quantitative criteria consider: 

a. Rate of deforestation and forest degradation; 

b. Rate of expansion of agriculture land for relevant commodities; and 

c. Production trends of relevant commodities and of relevant products 

The EUDR determines if a country is low risk by using three possible paths which consider “net 

forest loss between 2015 and 2020.” The paths are outlined in the table below (Table 4). 

 
Table 4. Country paths to low-risk determination for EUDR simplified declaration and reduced compliance checks. 

Path Qualifier 

Path 1 Country deforestation ≤0 kha/year 

Path 2 Average yearly deforestation rates below 0.2% a year and absolute threshold of 

70,000 ha between 2015-2020 or low-end absolute threshold of 1000 ha 

Path 3 Removes deforested land due to factors not covered by EUDR such as urbanization in 

deforestation calculation 

 

 

The EUDR determined Canada is a low-risk country based on their criteria (European 

Commission, 2025 (a); European Commission, 2025 (b)). The low-risk determination means that 

Canadian producers are only required to submit a simplified declaration, not a Due Diligence 

Statement (DDS). The simplified declaration consists of commodity information and the 

geographic location of the commodity's production only. Whereas the DDS demands a risk 

assessment that considers the presence of Indigenous Peoples; consultation and cooperation in 

good faith with Indigenous Peoples; the existence of duly reasoned claims by Indigenous 

Peoples; and the prevalence of deforestation and forest degradation in the country (European 

Commission, n.d. (b)).  

 

However, the 2025 State of Canada’s Forests annual report indicates that Canada’s total forest 

area is expanding, but the report does not evaluate forest tree cover, age class distribution, or 

degradation. Like most countries, Canada uses the FAO’s forest definition for Canada’s National 

Forest Inventory (NFI) to calculate forest area. Canada’s National Deforestation Monitoring 

System (NDMS) uses a modified definition to calculate deforestation. The FAO defines a forest 

as an area greater than 0.5 ha, with 10% canopy cover, and trees at least 5 m tall (Natural 

Resources Canada, 2025 (b)). The NDMS defines a forest as an area of 1 ha or more, with 

canopy cover of 25%, and the potential of trees to grow to 5 m minimum height at maturity 
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(Dyk, Leckie, Tinis, & Ortlepp, 2015). The NDMS is the data source for the EUDR. This means, 

that abandoned farmland with sparse Populus spp. (poplar) saplings, a fast-growing pioneer 

species, can be classified as forest in less than 1 year. Such a “forest” will have very little habitat 

value and will do little to support the cultural needs of First Nations people in Canada. 

 

Although EUDR’s current assessment classifies Canada as a low-risk country, Canada’s State of 

the Forest Annual Report has been criticized for failing to deliver an accurate picture of the true 

state of the forest. Further, the annual reports fail to address land conflicts due to inadequate 

consultation with First Nations and failure to uphold Canada’s legal FPIC requirement (David 

Suzuki Foundation, Nature Canada, Nature Quebec, Natural Resources Defense Council, Ontario 

Nature, Sierra Club BC, Sierra Club Canada, Wilderness Committee, 2025). However, it 

behooves operators and countries to prepare for the possibility of a higher risk assessment 

category. Implementing FPIC and developing improved conservation targets with Indigenous 

People could improve evolving regulation resilience and support complementary international 

commitments. 

 

 

Voluntary Certification Frameworks and Initiatives 

In Canada, 75% or 164 million ha of crown forests are certified by one of three internationally 

recognized certification bodies. These certification bodies include Forest Stewardship Council 

(FSC), Sustainable Forest Initiative (SFI), and the Canadian Standards Association (CSA), with 

the Programme for the Endorsement of Forest Certification (PEFC) endorsing SFI and CSA 

standards (Natural Resources Canada, 2025 (a)). In a comparison of certification standards for 

PEFC’s benchmark, SFI, and FSC International, the Sierra Club (n.d.) evaluated how each body 

addressed the Rights of Indigenous Peoples in 5 categories. The Sierra Club assessed the 

categories as “high-risk,” “lax,” “okay,” “solid,” and “strict.” Their findings noted that SFI had 

no specific indicators that auditors could verify for compliance in several categories, leading to 

assessments that fell below the midpoint of the evaluation assessment levels (Table 5).   

Table 5. Sierra Club certification standard comparison of FSC, SFI and PEFC benchmark of Indigenous rights. 

Category FSC International PEFC Benchmark SFI 

Protection of Rights Strict Okay Lax 

Engagement and 

Transparency 

Okay Strict Okay 

Consent Strict Solid High-risk 

Protection of 

Significant Sites 

Strict Okay Strict Lax Okay 

Use of Traditional 

Knowledge 

Strict Lax High-risk Okay 

 

FSC International was assessed to be comprised of primarily strict policies on the “Rights of 

Indigenous Peoples,” and FSC’s International Generic Indicators (2018) principle 3 provides 

guidance on FPIC implementation. While FSC Canada is the only certification body with an 
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Indigenous chamber providing strategic direction on the implementation of FPIC (Forest 

Stewardship Council, n.d.). These FSC contributions have provided market access for operators 

and created valued relationships between FSC certified industrial operators and Indigenous 

communities.  

In addition to voluntary forest certification bodies, organizations like the Science Based Targets 

Initiative (SBTi), are voluntary initiatives. The SBTi develops standards and provides guidance 

for companies to set GHG emission reduction targets in high-impact industries such as Forestry, 

Land, and Agriculture (n.d.(a)). The SBTi Corporate Net-Zero Standard (2026) requires 

operations that are designed to prevent negative impacts on human rights, biodiversity, the rights 

of IPLCs, and to deliver sustainable development outcomes. SBTi (n.d.(b)) has reported that 

companies which have committed to setting targets using SBTi methodologies have had positive 

outcomes for their organizations, such as  

• Improved competitiveness 

• Improved resilience to future regulatory change 

• Positive reputational impact and increased credibility 

• Improved investor confidence 

• European banks offering better loan terms to businesses with climate targets 

The SBTi has helped companies fight the climate crisis by identifying paths to achieve net-zero 

emissions of GHGs. They have found that voluntary commitments that deliver sustainable 

development outcomes and prevent negative impacts to human rights, biodiversity, and the rights 

of IPLC can benefit the organization as well. The FSC and SBTi were built upon the same 

principles of sustainability and upholding IPLC rights including FPIC. Both organizations 

proved there is market value in operating ethically and responsibly.   

 

International Summary 

Indigenous Peoples around the world continue to suffer from the colonial legacies embedded in 

national policies. However, international organizations that support the rights of IPLCs and 

recognize the benefits of doing so have advocated for honoring Aboriginal and treaty rights as 

outlined in UNDRIP. As a result, international commitments, initiatives, and instruments have 

provided frameworks for countries to implement FPIC. While implementation barriers exist, 

international voluntary commitments have been able to effectively mitigate some of those 

barriers. This demonstrates the importance of the TRC’s call to action urging the corporate sector 

to adopt UNDRIP as the framework for reconciliation.  

Since Indigenous culture and the ability to preserve or revive their culture is directly tied to 

forests, there is no separation of industrial forestry and colonization when FPIC is not 

implemented. One of the implementation barriers is the complex Canadian forest governance 

structure which can facilitate non-compliance with Canada’s own federal FPIC laws. The 

Federal policy portion will review how the complexity can interfere with FPIC implementation.  
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Federal Policy 
Canada’s forest governance structure is a complex and evolving legal landscape. It includes 

federal, provincial, private, and public land, with tenures tied to legal commitments and 

constitutional obligations. Provincial public land, called Crown land is the primary vehicle for 

Indigenous people to exercise their Aboriginal and treaty rights, to do so meaningfully, forests 

must be healthy and mature. Yet this is the same land industrial forestry operations occur. As 

Indigenous territories overlap with industrial forestry tenures, they can also overlap other 

Indigenous Nation territories, and territories often span provincial borders. Therefore, the FPIC 

legal and policy landscape in Canada’s forestry sector is quite complex. The primary structure of 

Canadian forest governance includes constitutional, federal, provincial, and Indigenous laws.  

While federal Aboriginal and treaty rights legal protections exist, the complex Canadian forest 

governance structure can serve as an implementation barrier. The structure is designed for 

federal legislation to inform provincial legislation. Although the constitutional laws governing 

Crown land are subject to primacy, provincial authorities generally determine if the federal laws 

will be enforced and how. This facilitates non-compliance with Canada’s federal FPIC laws. To 

better understand the complex regulatory framework of Canadian forest governance laws, the 

general structure has been laid out in Figure 2. 

 

Figure 2. The diagram illustrates the Canadian legal structure of forest governance and indicates where treaties, Supreme Court 

of Canada decisions, international commitments, and provincial legislature fit in. 

As indicated in Figure 2, constitutional law, comprising Section 35 of the Canadian Constitution 

Act (Aboriginal and treaty rights), Supreme Court decisions (a living body of law), and 
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constitutional documents such as treaties and royal proclamations are subject to primacy. 

Constitutional laws inform provincial legislation, and provincial legislation applies to provincial 

crown forests, federal forests, and Aboriginal title land (provided legislation does not impede 

Aboriginal and treaty rights). Provincial forest legislation generally does not apply to forestry 

operations on industrially owned or other private fee-simple properties. Federal forests and 

Aboriginal title land are subject to both provincial and federal legislation. Figure 2 also shows 

how international commitments fit into Canadian forest governance; it does not show voluntary 

forest certification, which can be applied to all tenure types (Natural Resources Canada, 2025 

(a); Natural Resources Canada, 2025 (c)).  

The diagram shows Section 52 of the Canadian Constitution which expresses that provincial 

laws must be in alignment with constitutional law. If the law is not in alignment with 

constitutional law, the legislation is “to the extent of the inconsistency, of no force or effect.” 

This creates a multi-layered legal landscape with a complex regulatory environment in Canada’s 

forestry sector. 

Although international commitments influence changes in federal laws that protect Aboriginal 

and treaty rights, and Supreme Court wins are mandating provincial governments to uphold the 

honour of the Crown, it is not enough to prevent further Aboriginal and treaty right violations. 

Forestry has been a major source of revenue for the Canadian economy, with Canada exporting 

$37.2 billion in forest products in 2024 (Figure 3) (Natural Resources Canada, 2025(b)).  

 

Figure 3. The international distribution of Canada forestry sector exports in 2024. Image from the 2025 State of Canada’s 

Forests report https://natural-resources.canada.ca/sites/admin/files/documents/2026-05/2025EN-FINAL-SoF-

2025.pdf 

https://natural-resources.canada.ca/sites/admin/files/documents/2026-05/2025EN-FINAL-SoF-2025.pdf
https://natural-resources.canada.ca/sites/admin/files/documents/2026-05/2025EN-FINAL-SoF-2025.pdf
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With annual forest resource extraction of this magnitude, it intensifies the cumulative impacts to 

Canada’s forests and wildlife and to Indigenous People. However, many of the industrial 

beneficiaries often overlook their impacts on Indigenous rights and territories. Industrial forestry 

beneficiaries often view Aboriginal and treaty rights as a threat to their livelihoods, creating 

friction between the two groups. This perspective is not conducive to FPIC implementation in 

Canada’s forestry sector.  

When federal laws and policies that protect Aboriginal and treaty rights are applied, they are 

applied by provincial authorities with narrow interpretations and typically lack mechanisms for 

dispute resolution. The lack of dispute resolution mechanisms forces Indigenous community 

members to challenge non-compliance of laws through various means. Indigenous people must 

access the slow and costly judicial system, set up roadblocks, or assert their Aboriginal and 

treaty rights by governing access to their traditional territories. Unfortunately, Indigenous 

resistance to Aboriginal and treaty right violations is frequently met with criminal charges and/or 

excessive force by provincial and federal authorities as demonstrated in Table 6. 

Table 6. A brief summary and sample of some Aboriginal and Treaty Right violation across Canada with links to additional 

sources with more information. 

Aboriginal and Treaty Right Violations and Resistance 

Year Province Nation More Information 

1981 QC Mi'gmaq 

The Mi’kmaq of Restigouche asserted their Aboriginal 

and treaty rights to salmon fishing but were met with a 

militarized police and warden response for taking 6 tons 

(0.01%) of the total salmon fishery for food. For context, 

sports and recreational fishing took 867 tons (20%) of 

the catch in the same year (Obomsawin, 1984).   

https://youtu.be/RdYdqF1a7S0?si=e_ozo8hgbswQb

eRO 

1985 BC Haida 

The Haida Nation established blockades to protest 

further clearcuts that compromise their ability to 

practice their culture and animal habitat. 72 

protestors of all ages were arrested Chan & Chau, 

2023). 

https://www.ehnewspaper.ca/articles/looking-back-

logging-blockade-athlii-gwaii  

1990 QC 
Kanyen'kehà:ka 

(Mohawk) 

The Kanyen'kehà:ka (Mohawk) protested the 

development of a golf course on a burial ground in 

their traditional territory. When they would not 

cede the land, they were met with racism and 

violence from Quebec citizens as well as a 

militarized police response, and a deployment of 

the Canadian Army (Obomsawin, 1993; The 

Canadian Encyclopedia, n.d.)   

https://thecanadianencyclopedia.ca/en/timeline/oka-

crisis, 

https://youtu.be/RdYdqF1a7S0?si=e_ozo8hgbswQbeRO
https://youtu.be/RdYdqF1a7S0?si=e_ozo8hgbswQbeRO
https://thecanadianencyclopedia.ca/en/timeline/oka-crisis
https://thecanadianencyclopedia.ca/en/timeline/oka-crisis
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https://www.nfb.ca/film/kanehsatake_270_years_of

_resistance/ 

2002 ON  Anishinaabe 

After years of industrial clearcutting forests and 

mining in Anishinaabe territory, community 

members encountered mercury poisoning and 

impacts to hunting, gathering, and trapping so they 

established a blockade to prevent further harms 

caused by logging and mining (Anderson, 2009; 

Turner, 2023). 

https://www.cbc.ca/news/canada/thunder-

bay/grassy-narrows-blockade-20-anniversary-

1.6699763, 

https://thecanadianencyclopedia.ca/en/article/grassy

-narrows 

2018-

Present 
BC Wet'suwet'en 

The Wet'suwet'en are reoccupying their traditional 

territory, controlling access and asserting FPIC 

implementation which the federal and provincial 

governments resist (Unist’ot’en Camp, n.d.) 

https://unistoten.camp/about/ 

 

Although constitutional law requires provincial governments to consult and accommodate First 

Nations, Inuit, and Métis when treaty rights are impacted, this obligation is often delegated to 

industrial operators. Many of these operators lack the necessary knowledge, skills, and abilities 

to effectively fulfill these legal obligations and others lack the good faith and motivation to do 

so. This demonstrates that constitutional and federal laws in Canada’s forest governance cannot 

be looked at in isolation. The mere existence of federal Aboriginal and treaty right legal 

protections does not mean Indigenous People are free to exercise their rights in their territories. 

This section will review the federal legal landscape that shapes forest governance in Canada and 

how Free, Prior, and Informed Consent fits in.   

 

The Canadian Constitution 

Canada’s legal landscape begins with the Canadian Constitution, which is the supreme law of 

Canada. Canada’s Constitution Act is the written portion of Canada’s Constitution. The Act was 

originally written in 1867 and controlled by British Parliament. In 1982, Canada patriated its 

Constitution, adding the Canadian Charter of Rights and Freedoms, protection of the rights of 

Aboriginal peoples, and allowing courts to “strike down” unconstitutional laws. Although British 

Parliament no longer controls Canada’s Constitution, pre-confederation treaties, royal 

proclamations, and other constitutional documents continue to be valid Constitutional law and 

the Constitution of 1867 remains in force (Centre for Constitutional Studies, n.d.(b); Facing 

History and Ourselves Canada [FHOC], 2019). 

https://www.nfb.ca/film/kanehsatake_270_years_of_resistance/
https://www.nfb.ca/film/kanehsatake_270_years_of_resistance/
https://www.cbc.ca/news/canada/thunder-bay/grassy-narrows-blockade-20-anniversary-1.6699763
https://www.cbc.ca/news/canada/thunder-bay/grassy-narrows-blockade-20-anniversary-1.6699763
https://www.cbc.ca/news/canada/thunder-bay/grassy-narrows-blockade-20-anniversary-1.6699763
https://thecanadianencyclopedia.ca/en/article/grassy-narrows
https://thecanadianencyclopedia.ca/en/article/grassy-narrows
https://unistoten.camp/about/
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While the Canadian Constitution Act is substantial, Sections 35 (Rights of the Aboriginal 

Peoples of Canada), 52 (General), and 92 (Distribution of Legislative Powers) are most 

applicable to Canadian forest governance and are described in Table 7 below. 

Table 7. Outlines the sections of Canada's Constitution Act most relevant to FPIC in Canada's forestry sector. 

FPIC-Relevant Sections of the Canadian Constitution 

Section Significance 

Section 35: The 

Constitution Act of 

1982 Part II Rights of 

the Aboriginal 

Peoples of Canada 

 

This is a recognition of existing Aboriginal and treaty rights. The 

Constitution Act of 1982 identifies the Aboriginal people of Canada 

as “Indian, Inuit, and Métis peoples of Canada,” and further states, 

“the existing Aboriginal and treaty rights of the Aboriginal peoples of 

Canada are hereby recognized and affirmed.” It is important to note 

that while Section 35 protects current and/or acquired rights, it does 

not revive an Aboriginal right that was previously extinguished 

through legislation or treaties (Centre for Constitutional Studies, 

n.d.(a)). 

 

Section 52: The 

Constitution Act of 

1982 Part VII General 

 

Establishes the primacy of the Constitution as it is the supreme law of 

Canada. It further states that “any law inconsistent with the 

provisions of the Constitution is, to the extent of the inconsistency, of 

no force or effect.” 

 

Note: Treaties are considered Constitutional Law and therefore 

possess the same primacy as the Constitution Act. 

The Constitution Act 

of 1867 VI. 

Distribution of 

Legislative Powers 

Outlines the rules governing ‘Non-Renewable Natural Resources, 

Forestry Resources and Electrical Energy’ and states “In each 

province, the legislature may exclusively make laws in relation to: 

92A.1.b. the development, conservation, and management of 

non-renewable natural resources and forestry resources in the 

province, including laws in relation to the rate of primary 

production therefrom; 

92A.4.a.  the legislature may make laws in relation to the 

raising of money by any mode or system of taxation in respect 

of non-renewable natural resources and forestry resources in 

the province and the primary production therefrom.” 

 

Section 35 of the Constitution Act, Canadian Treaties, and the Royal Proclamation are the most 

significant constitutional laws for Aboriginal and treaty rights. Each of these constitutional laws 

are relevant to FPIC in Canada in various ways. For example, the Aboriginal right to self-

determination means a government-to-government relationship, requiring negotiation and 

participation in legislation that impact them. While some treaties and the Royal Proclamation of 

1763 indicate rights to unoccupied lands and resources are reserved for Indigenous Peoples it is 

not acknowledged. Although Section 35 and the Royal Proclamation protect Aboriginal and 

treaty rights throughout the country, treaties are tied to specific geographic locations.  
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Treaties 

 

In Canada, First Nations have pre-existing Aboriginal Title and inherent rights. Since the 1700s, 

colonial powers have signed treaties with Indigenous Peoples on a Nation-to-Nation basis. 

Between 1701 and 1921, 70 treaties were signed between the British Crown and Indigenous 

Nations. These treaties vary widely in content, but all are considered Constitutional Law in 

Canada. A summary of the broad Treaty groupings is provided in Table 8. 

 

Table 8. Indicates the major groupings of treaties across Canada and provides a general summary of exchange. 

 

With a view to extend the settlement of the country, two commissioners were sent from Halifax 

[sic] to make a treaty with the Indians… After salutations, the commissioners asked: “By 

what right or title do you hold these lands?”. A tall powerful chief, standing erect, and, with 

the air of a plumed knight, pointing within the walls of the fort, replied: “There are the graves 

of our grandfathers! There are the graves of our fathers! There are the graves of our 

children”  

(as cited in Bell, n.d., n.p.) 
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The contents of historical treaties have been the source of debate and legal challenges between 

Canada and First Nations. Significant differences in conception of tenure, Rights and Title 

between Indigenous and Western settler societies, language barriers and, in some cases, 

negotiations carried out under misleading circumstances have led to disparities in how the 

agreement is understood by the signing parties. For example, it is well documented that the 

Nations that negotiated Treaty 7 

understood the treaty as being a Peace 

and Friendship Treaty, in which settlers 

and Indigenous People would share the 

land, and the latter would retain their 

territory. In contrast, the written version 

of the treaty states that Indigenous 

Peoples have ceded their territory 

(Hildebrandt, 1997). Importantly, all 

treaties have protections for usufructuary 

rights. As usufructuary rights are shared 

with the title holder and are inalienable; 

Aboriginal title cannot be extinguished 

where applicable (Guerin v. Queen, 

1974; Joseph, 2007). Figure 4 shows 

where the terms of the historical treaties 

are applicable in Canada. 

 

From 1921 to 1973 no new treaties were 

signed. In 1972, the Calder Supreme 

Court decision ruled that Aboriginal title 

exists based on “long-time occupation, 

possession, and use” of traditional 

territory (Indigenous Corporate 

Training, 2014; Calder et al. v. 

Attorney-General of British Columbia, 

1973). This decision provided the 

foundation for the settlement of 

outstanding Indigenous land claims and 

the development of modern treaties. 

There are currently 27 modern treaties 

in effect (CIRNAC, 2026), summarized 

in Figure 3 and geographical 

distribution shown in Figure 5. 

Indigenous nations and Canada continue 

to negotiate treaties to this day. 

 

Figure 4. A spatial distribution of historical treaties across Canada. The 

image is reflective of the westward colonial expansion (Indigenous 

Services Canada, 2025). 

Figure 5. The spatial distribution of the modern treaties signed in 

Canada. Image from (CIRNAC, 2026). 
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Royal Proclamations 

A Royal Proclamation is a formal legal instrument issued by the Crown (the monarch or their 

representative in Canada) that has the force of law without needing to pass through a legislature. 

Historically, proclamations were one of the primary ways the Crown communicated binding 

legal rules, declarations, and policy. In 1763, King George III issued a Royal Proclamation, 

which ensured lands that have not been ceded or sold to the British are reserved for Indigenous 

Peoples as hunting grounds. The proclamation also prohibits expansion into lands that have not 

been ceded or sold to the British. As the Royal Proclamation is also constitutional law, it too, is 

subject to primacy. These treaties and the Royal Proclamation have informed many Supreme 

Court of Canada (SCC) decisions.  

The Indian Act 

 

The Indian Act is evolving legislature, a combination of the Gradual Civilization Act (1857) and 

the Gradual Enfranchisement Act (1869). The Indian Act was established in 1876 by the federal 

government to address diverse Indigenous Peoples with diverse customs, relationships, and 

alliances under one law. By consolidating the Indigenous Nations under the Act, the Indian Act 

facilitated the government’s Indigenous assimilation efforts. As the government assumed control 

over Indigenous Peoples’ lives, land, and resources, it disregarded treaties, cultures, and customs, 

causing irreparable harm to Indigenous communities (FHOC, 2019; Hanson, 2009). 

The Indian Act established reserves, expropriated land, and established the residential school 

system. The policies devised under the Indian Act were meant to be oppressive and to take 

possession of Indigenous Peoples’ lands. The policies were designed to allow industrial actors, 

squatters, and federal and provincial governments to benefit from these colonial practices 

(Joseph, 2018). Today, the colonial legacy continues to facilitate cultural genocide, and First 

Nations continue to feel the pain and suffering for the lives of the children in the unmarked 

graves, for their way of life, and for their land (TRC, 2015 (c)). It is critical to know that the 

harmful practices must end before reconciliation can occur. Indigenous People will protect their 

forests from further damage because cultural preservation depends on healthy forests. Therefore, 

implementing FPIC could be expected to prevent conflict in Crown forests.  

 

“I want to get rid of the Indian problem. I do not think as a matter of fact, that the country 

ought to continuously protect a class of people who are able to stand alone. . . Our objective 

is to continue until there is not a single Indian in Canada that has not been absorbed into 

the body politic and there is no Indian question, and no Indian Department, that is the whole 

object of this Bill.”  

Duncan Campbell Scott, Deputy Superintendent of the Department of Indian Affairs. 
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Legal Decisions  

 

 

In Canada, legal decisions can be provincial or federal, and, in both cases, they can ascend to the 

SCC. When a decision is made by the SCC, it becomes a part of the living body of Constitutional 

law and sets legal precedence. However, when a lower court issues a decision and it is not heard 

by the SCC, the lower court decision stands. Although Constitutional law has always had 

Aboriginal and treaty right protections and redundancies, the reality of Canadian history is that 

federal and provincial legislation have been and continue to be inappropriately prioritized over 

these rights. As such, governments and operators continue to benefit from colonial practices 

where FPIC is not the standard or norm. 

First Nations are forced to use the legal system to defend their rights when Canadian 

governments fail to respect and uphold Aboriginal Rights and Title. Key to this is Section 35 of 

the Constitution Act, 1982, which recognized and affirmed existing Aboriginal and treaty rights. 

Legal action may be pursued for a variety of reasons including land disputes, treaty right 

violations, (ex: hunting and fishing rights) and breech of Duty to Consult and Accommodate 

(DTCA, often referred to as DTC). When the legal system is used, it can result in landmark 

decisions, these are court rulings that set legal precedents for Indigenous rights across Canada. 

Note:  Although the Indian Act was used as a tool of oppression, it also recognizes Canada’s 

obligation to Indigenous Peoples. In 1969, a proposal to abolish the Indian Act failed because 

doing so would have extinguished those obligations. Harold Cardinal, Cree Chief, writer, 

political leader, and lawyer (Getty, 2011) said about the Indian Act: 

“We do not want the Indian Act retained because it is a good piece of legislation. It isn’t. It is 

discriminatory from start to finish. But it is a lever in our hands and an embarrassment to the 

government, as it should be. No just society and no society with even pretensions to being 

just can long tolerate such a piece of legislation, but we would rather continue to live in 

bondage under the inequitable Indian Act than surrender our sacred rights. Any time the 

government wants to honour its obligations to us we are more than happy to help devise new 

Indian legislation (as cited in Hanson, 2009). 

So, we Indians are now thieves, and our fathers and grandfathers have been thieves when 

they went into the woods anywhere for the ash for our baskets, the bark for our canoes. 

Our fathers and grandfathers have told us that we have that right. We think we have been 

allowed to do this undisturbed because we are Indians. … It is not a right the white man 

has given us. It is the little that the Indian has left that the white man has not taken away 

from us. … We can’t prove it because the only record the Indian has is what our fathers 

and grandfathers tell us, and we know they are not liars. 

Chief William Saulis, Neqotkuk First Nation (as cited in Bell, n.d., n.p.) 
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Landmark decisions have resulted in changes to policy mandating the implementation of existing 

obligations to First Nations. The DTCA is the result of landmark decisions. It stems from several 

court rulings, with the notion of DTCA first presented in R. v. Sparrow (1990), which states that 

the Crown’s “actions must be consistent with its fiduciary duty toward Aboriginal Peoples.” 

Later, the Haida Nation v. British Columbia (2004) clarified that the foundation of the DTCA 

lies in the honour of the Crown. The Haida decision also extended the government’s DTCA to 

contemplated actions with the potential to adversely impact Aboriginal and treaty rights. While 

DTCA has similarities to FPIC, DTCA is a separate legal obligation and does not require 

consent.  

There are many SCC legal decisions that support and uphold Aboriginal Rights and Title. 

However, the legal system is often the only path of recourse for Indigenous Peoples who were 

charged with crimes while exercising their rights. This legal harassment causes undue legal and 

financial hardships for forest-dependent people. The incomplete history of criminalization of 

Indigenous Peoples is captured in the landmark SCC and provincial court decisions table. These 

court decisions relate to FPIC and Aboriginal Rights and Title in Canadian forest governance and 

are presented in Table 9 with links to full court decisions. 



Canadian Legal Decisions
Case RelevanceDecision

Calder et al. v.
Attorney-General of
British Columbia SCC

The Nisga’a Tribal Council and four other
bands sued the Attorney General of British
Columbia for Aboriginal title and lost due to
procedural technicality

The Supreme Court of Canada (SCC) found
Aboriginal title existed in Canada based on
“long-time occupation, posession and use" of
traditional territory. 

1973

R v. Denny Nova
Scotia Court of
Appeal 

Denny and codefendents were acquitted on
charges of net fishing and possession of
salmon without a license.

This decision highlights the inconsistency
between government regulation and the
constitutional nature of Aboriginal and treaty
right priorities.

R v. Sparrow SCC
Ron Sparrow’s conviction of fishing with a
net longer than permitted was set aside
and confirmed by SCC.

The Crown must ensure proposed regulations that
infringe on Aboriginal and treaty rights are aligned with
its fiduciary obligation to Indigenous peoples. Further,
it recognizes treaty rights can evolve with time.

Delgamuukw v.
British Columbia
SCC

Gitksan or Wet’suwet’en hereditary chiefs
claimed separate portions of 58,000 km2

in BC. The court found they had Aboriginal
rights other than a right to ownership.

This decision affirmed the validity of oral history and
provided a test to prove Aboriginal rights and title. The
decision confirmed the Crown's duty to consult and
accommodate in the case of rights infringement.

R v. Marshall SCC 
Donald Marshall Jr. was acquitted of charges
for selling eel. He established infringement of
a local Mi’kmaq treaty right to carry on a
small-scale commercial eel fishery.

The decision indicated Aboriginal and treaty rights
include the right to earn a "moderate livelihood" from
fishing and gathering. Forestry operations will impact
fishing and gathering moderate livelihood rights.

Haida Nation v. British
Columbia (Minister of
Forests) SCC

The Haida people challenged the transfer of a
tree farm license without their consent. It was
found that the Crown had a duty to consult
and accommodate the Haida Nation.

The duty to consult is extended to contemplated
decisions that could adversely affect Aboriginal and
treaty rights. Further, capacity funding may be required
for First Nations to participate in consultations.

R. v. Sappier; R. v.
Gray SCC

Sappier/Polchies and Gray were acquitted on
charges of harvesting timber for personal use.

This decision restricts timber-harvest rights to
traditional territory for home-building or other personal
uses. It also restricts the commercial sale of timber
except for the sale of firewood within the community.

 Tsilhqot’in Nation
v. British Columbia

The SCC awarded Aboriginal title to the
Tsilhqot’in Nation and found provincial power to
regulate Aboriginal title land was limited.

This decision recognized regular and continued use of
large swaths of territorial land for title purposes as
opposed to the dots-on-a-map, narrow interpretation
of traditional territory.

Wolastoqey Nations
v. New Brunswick
and Canada, et.al.

NB’s Court of Appeals allowed the removal of
the industrial forestry operators from the
ongoing title claim. The SCC refused to hear
the Wolastoqey’s appeal of this action.

Contrary to prior SCC decisions, the coexistence of
Aboriginal title and private fee simple titles is now in
question. Further, the Judge asserts that Aboriginal
title would hinder reconciliation efforts.

Cowichan Tribes v
Canada (Attorney
General)

Aboriginal title was awarded to the Cowichan
Nation. The court found that fee simple titles
issued regarding properties in unceded territory
were defective and invalid. 

This decision said that governments cannot ignore
Indigenous land rights simply by issuing private
property titles.

1990

1990

1997

1999

2004

2006

2014

2024

2025

Guerin v. The Queen
SCC

The Musqueam Nation was awarded
$10,000,000.00 after the SCC found the
governmnent had breached their fiduciary
duty.

The decision recognized pre-existing Aboriginal
rights both on and off-reserve as well as the sui
generis nature “Indian title” and inalienable
Aboriginal rights. 

1984

Supreme Court of Canada (SCC) Decisions Provincial Decisions
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Table 9. An outline and brief summary of court cases significant to FPIC in Canada's forestry sector.

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/5113/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/5113/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/5113/index.do
https://www.canlii.org/en/ns/nsca/doc/1990/1990canlii2412/1990canlii2412.html
https://www.canlii.org/en/ns/nsca/doc/1990/1990canlii2412/1990canlii2412.html
https://www.canlii.org/en/ns/nsca/doc/1990/1990canlii2412/1990canlii2412.html
https://www.canlii.org/en/ns/nsca/doc/1990/1990canlii2412/1990canlii2412.html
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/609/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/1569/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/1569/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/1569/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/1740/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/1740/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/2189/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/2189/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/2189/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/2329/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/2329/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/14246/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/14246/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/14246/index.do
https://www.canlii.org/en/nb/nbkb/doc/2024/2024nbkb203/2024nbkb203.html
https://www.canlii.org/en/nb/nbkb/doc/2024/2024nbkb203/2024nbkb203.html
https://www.canlii.org/en/nb/nbkb/doc/2024/2024nbkb203/2024nbkb203.html
https://www.canlii.org/en/bc/bcsc/doc/2025/2025bcsc1490/2025bcsc1490.html#SCJTITLEBookMark5436
https://www.canlii.org/en/bc/bcsc/doc/2025/2025bcsc1490/2025bcsc1490.html#SCJTITLEBookMark5436
https://www.canlii.org/en/bc/bcsc/doc/2025/2025bcsc1490/2025bcsc1490.html#SCJTITLEBookMark5436
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/2495/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/2495/index.do
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United Nations Declaration on the Right of Indigenous Peoples Act  

In 2015 (a), the Truth and Reconciliation Commission’s Calls to Action, intended to serve as a 

roadmap to redress the systemic harms and legacy of the Indian Residential School, urge the 

Canadian government to adopt UNDRIP. With Call to Action 43 stating “We call upon federal, 

provincial, territorial, and municipal governments to fully adopt and implement the United 

Nations Declaration on the Rights of Indigenous Peoples as the framework for reconciliation” 

(NCTR, 2026). In response, the United Nations Declaration on the Rights of Indigenous Peoples 

Act (UNDRIPA) was introduced by the House of Commons and became law June 21, 2021. The 

Act requires the Federal government “to take all measures necessary to ensure that the laws of 

Canada are consistent with the United Nations Declaration on the Rights of Indigenous Peoples 

(UNDRIP).” The purpose of the Act is to affirm Canada’s international commitments and 

provide a framework for implementation of this commitment. The Act also requires measures to 

address injustices, eliminate violence and systemic racism against Indigenous Peoples, as well as 

monitor implementation of the Act. Through UNDRIPA, FPIC was introduced to Canadian 

forest governance. The FPIC principles are now required to be implemented in federal legislation 

and due to the nature of the Canadian forest governance structure, in provincial forestry policy 

too. Although FPIC is like the Constitutionally mandated DTCA, it is a separate legal obligation 

through Canadian federal legislation, not just a standard in voluntary certification schemes.    

 

Federal Summary 

To reiterate, First Nations, Inuit, and Métis culture and the ability to preserve or revive their 

culture is directly tied to forests, there is no separation of industrial forestry and colonization 

when FPIC is not implemented. Therefore, FPIC in Canada’s forestry sector is vital for 

Indigenous Peoples. Although implementing FPIC is in alignment with international 

commitments, initiatives, and instruments, national implementation barriers persist. Some 

barriers are colonial legacies embedded in national policies, such as the Indian Act. Policies like 

the Indian Act created the regulatory environment that consistently undermines Aboriginal and 

treaty rights, but the complex forest governance structure is an implementation barrier too. While 

Canadian constitutional law offers Aboriginal and treaty right protections and redundancies, 

provincial enforcers lack the motivation to uphold those rights. Further, most provinces have no 

mechanisms for dispute resolution. As a result, the slow and costly judicial system is frequently 

the only option for Indigenous People to gain access to traditional territory. The upcoming 

Provincial policy and Indigenous governance section will review where these barriers exist and 

examine some conflicting perspectives 

Provincial Forest Policy and Indigenous Governance 
In 2026, 300 years after signing the first Peace and Friendship Treaty, acknowledging 

Indigenous Peoples’ existing rights, Indigenous People still must fight to exercise their 

Aboriginal and treaty rights throughout Canada (Sis’moqon, 2026). When decision-making 

powers reside with the colonial beneficiaries who work to diminish Aboriginal and treaty rights, 
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the complexity of Canadian forest governance serves to preserve the power dynamic and the 

continued receipt of benefits by the powerholders. This is further exacerbated because the onus 

of treaty infringement is placed on Indigenous People, and there is no mechanism to protect 

resources subject to treaties or to consider cumulative impacts to treaty rights (Powell, 2023).  

To date, many Canadian provinces have demonstrated a willingness to subvert federal laws, 

including constitutional laws, when it comes to Aboriginal and treaty rights. Therefore, the 

multi-tiered federal law protections have accomplished only a small fraction of what is expected 

with respect to Aboriginal and treaty rights. However, when Aboriginal and treaty laws descend 

from the SCC and rely on the honour of the Crown for implementation, we can expect a variety 

of interpretations from province to province. British Columbia, for example, has demonstrated 

the most liberal interpretations of these court decisions. On the other hand, provinces like Alberta 

and New Brunswick have applied narrow interpretations, carefully retaining decision-making 

power and excluding Indigenous People in the development of evaluation systems in their 

“Nation-to-Nation” approach. As the provincial representatives do not have TK, they cannot be 

expected to properly evaluate impacts to Aboriginal and treaty rights. Further, Teitelbaum (2026) 

notes insufficient capacity issues in Indigenous communities, such as inadequate funding to meet 

the Western and Indigenous knowledge demands of their consultation workload. When we 

examine the Indigenous-developed consultation and accommodation protocols, the misalignment 

of perspectives and intentions of provincial governments and Indigenous communities clash.    

In this section, the FPIC-applicable UNDRIP Articles 3, 4, 8, and 11 (see table 1 for the 

complete list) roles in the provinces of Alberta, British Columbia, and New Brunswick will be 

assessed. These articles are Article 3, the right to self-determination; Article 4, the right to 

autonomy and self-government; Article 8, the right to not be subjected to forced assimilation or 

destruction of culture; and Article 11, the right to practice and revitalize culture. As indicated by 

the UNDRIP Act, these articles are law. 

 

Alberta 

 

The Alberta Forest Act (2000) dictates how forests in Alberta are managed, who makes decisions 

about forests, and outlines the arrangements of forest management units and agreements. The 

Alberta Forest Act includes obligations to Forest Management Agreement (FMA) holders. 

However, aside from the preamble, the Alberta Forest Act is silent on any constitutional 

obligations to Indigenous Peoples and/or Aboriginal and treaty rights. The absence of obligations 

for Aboriginal and treaty rights is not unique to Alberta’s Forest Act (Forest Act, 2000). Most 

other Acts are also silent on obligations regarding Aboriginal and treaty rights. Alberta’s Policy 

on Consultation with First Nations on Land and Natural Resource Management outlines their 

“Alberta acknowledges that some First Nations have developed their own consultation 

protocols. Alberta encourages proponents to be aware of these protocols but does not require 

proponents to comply with them while consulting with First Nations” (Indigenous Relations, 

2013. p.7). 
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DTCA obligation and processes, but it is specific to DTCA and does not include provisions for 

FPIC (Indigenous Relations, 2013).  

Duty to Consult and Accommodate in Alberta 

The most recent Government of Alberta’s Guidelines on Consultation with First Nations on Land 

and Natural Resource Management (2014) indicates that the Government of Alberta, or GoA, 

actions such as regulatory change, infrastructure and facility development, policy development, 

and planning initiatives will likely trigger the DTCA. As the DTCA rests with the GoA, the GoA 

established the Aboriginal Consultation Office (ACO). The ACO oversees and manages all 

substantive aspects of consultation including determining if the DTCA is triggered; assess which 

First Nations to consult; ensure First Nations are provided with sufficient information; consider 

First Nation concerns; and assess what, if any, accommodation is required. In some cases, the 

GoA may be considered a project proponent, or they may delegate consultation to proponents 

such as industry, municipal governments, or other organization requiring a provincial approval. 

Once DTCA is triggered, the Ministries or departments acting as proponents, or prescribed 

proponent-led consultations will occur as indicated in the process flowchart in Figure 6: 

 

Figure 6. The Government of Alberta established a process flowchart in which the GoA fulfills its DTCA. (p.12) 
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Summary 

In Alberta, the UNDRIP Act articles on self-determination; the right to autonomy and self-

government; and the right to not be subjected to forced assimilation or destruction of culture are 

not recognized. This is demonstrated by the GoA-developed DTCA policy excluding Indigenous 

Peoples in development and because the GoA tells proponents that they are not required to 

comply with Indigenous governance protocols. This infers forced assimilation and destruction of 

culture because excluding Indigenous People from policy development facilitates undesired 

actions. Undesired actions are likely to result in the degradation or deforestation in traditional 

territory and thereby, their culture. Degradation and deforestation also inhibit Indigenous 

Peoples’ ability to practice and revitalize their culture.  

 

British Columbia 

Like the Alberta Forest Act, the 1996 British Columbia Forest Act outlines decision-makers and 

their powers. This includes designating forests for certain activities and classifications; 

specifying the type of management and the annual allowable cut; defining and outlining 

eligibility for timber harvesting agreements; and more. British Columbia’s Forest Act is fulsome. 

It includes strong obligations for timber harvesting agreements and protections for non-First 

Nations harvesters from treaty-related impacts. The BC Forest Act also includes First Nations 

Woodland Licenses (FNWL) which are subject to provincial management guidelines (British 

Columbia Ministry of Forests, Lands, and Natural Resource Operations and Rural Development, 

2019), and “Free Use Permits for First Nations and Others”. All First Nations licenses and 

permits require an acknowledgement that the license or permit is to “further an agreement 

between First Nations and government respecting treaty-related measures” (Parts 2, 3, and 15, 

n.p.). However, mandating forest management activities and determining how much timber is 

harvested for FNWLs does not respect Aboriginal and treaty rights, it simply allows for 

participation in the sector.      

  

Duty to Consult and Accommodate in British Columbia 

In Building Relationships with First Nations: Respecting Rights and Doing Good Business 

(2014), the Government of British Columbia provides historical Indigenous information for 

would-be proponents, indicating the government-to-government relationship it has with 

Indigenous legal rights-holders. Since First Nations’ rights and well-being have always been 

intricately linked to the land, the B.C. government seeks input from First Nations in their 

decision-making process to improve social conditions by sharing resource development 

revenues. The Updated Procedures for Meeting Legal Obligations when Consulting First 

Nations (2010) discusses the legal history of Aboriginal and treaty rights, as well as British 

Columbia’s obligations to them. Unlike Alberta, British Columbia has Treaties or Process 

Agreements in place, under which, specific Indigenous Nations and the B. C. Government have 

agreed upon a consultation process. 
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However, if there is no existing agreement, the document outlines best practices and objectives 

for proponents as well as the four phases of the DTCA process. Each phase has its own steps, as 

shown in Figure 7.  

 

Figure 7.  The Duty to Consult process flowchart for British Columbia per 

https://www2.gov.bc.ca/assets/gov/environment/natural-resource-stewardship/consulting-with-first-nations/first-

nations/legal_obligations_when_consulting_with_first_nations.pdf 

 

https://www2.gov.bc.ca/assets/gov/environment/natural-resource-stewardship/consulting-with-first-nations/first-nations/legal_obligations_when_consulting_with_first_nations.pdf
https://www2.gov.bc.ca/assets/gov/environment/natural-resource-stewardship/consulting-with-first-nations/first-nations/legal_obligations_when_consulting_with_first_nations.pdf
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Declaration on the Rights of Indigenous People Act and FPIC (British Columbia) 

In 2019, the Province of British Columbia unanimously passed the Declaration on the Rights of 

Indigenous Peoples Act (DRIPA), establishing UNDRIP as its framework for reconciliation with 

First Nations. Since becoming law, DRIPA’s legal obligations have led to the development of an 

action plan, annual reporting, alignment of laws with UNDRIP (including FPIC principles), 

decision-making agreements, and positive social outcomes for First Nations in B.C. Although 

DRIPA has had many positive outcomes for First Nations, the province of B.C. was not prepared 

for the Act to have immediate legal effects, and DRIPA amendments are being considered 

(Declaration on the Rights, 2026; Carman, 2026). 

 

Summary 

In British Columbia, the UNDRIP Act articles on self-determination; the right to autonomy and 

self-government; the right to not be subjected to forced assimilation or destruction of culture; and 

the right to practice and revitalize culture are recognized. This is demonstrated by the passing of 

DRIPA. While DRIPA was significant for Indigenous Peoples, the province is considering 

DRIPA amendments that would lessen the significance of it. Today, the B.C. government seeks 

input from Indigenous People in their decision-making, but Indigenous People do not have 

general decision-making power. Yet, B.C. shares in resource development revenues and has 

signed treaties and process agreements with First Nations, Inuit, and Métis for their respective 

territories. While the BC Forest Act also includes FNWLs like other provinces, Indigenous 

licenses must comply with provincial management guidelines. They do not have the freedom to 

implement traditional management plans or develop harvesting plans in alignment with their 

culture. This infers forced assimilation and destruction of culture because provincial guidelines 

are likely to result in degradation in traditional territory and thereby, their culture. Degradation 

also inhibits Indigenous Peoples’ ability to practice and revitalize their culture.  

 

New Brunswick 

New Brunswick’s forest management is outlined in the 1980 New Brunswick Crown Lands and 

Forest Act (CLFA). The CLFA requires operators who have been granted FMAs or forestry 

operation licenses to self-report compliance with regulations and guidelines. But the CFLA, too, 

is silent on commitments to First Nations and Aboriginal and treaty rights. While CFLA is the 

legal basis for forestry operations in New Brunswick, the province’s 2023 forest strategy has 

been updated and introduced a goal titled "Commitments to First Nations Communities.” Under 

the new goal, there are four objectives: 

1. Work in collaboration with First Nations to improve access to suitable land to exercise 

section 35 rights; 

2. Consult First Nations on operational planning; 

3. Avoid, mitigate, or monitor impacts to archeological resources; and 
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4. Ensure access to suitable areas to practice land-based section 35 rights (Department of 

Natural Resources and Energy Development [DNRED], 2023). 

However, the 2025 Forest Management Manual (FMM) only addresses objectives 2 and 3 of the 

2023 Forest Strategy. Although the FMM indicates forest operations will conform with federal 

and provincial legislation, the performance evaluation has not been updated since 2014. The 

performance evaluation only monitors for “Stewardship of the Environment,” “Supporting a 

Vibrant Forestry Sector,” and “Maintaining Social License to Operate,” where SLO only 

monitors for fiscal transparency, and recreational land and water access for the broader public, 

not section 35 rights. Like Alberta, New Brunswick’s Policy on Consultation with First Nations 

was developed solely by the province and is specific to DTCA. The DTCA policy has no 

provisions for FPIC (DNRED, 2014; DNRED, 2025; DNRED, n.d.). 

 

Duty to Consult and Accommodate in New Brunswick 

New Brunswick’s Department of Indigenous Affairs (DIA) is mandated to lead consultations 

with First Nations across all sectors of the Government of New Brunswick (GNB). When a 

contemplated decision or action may adversely impact Aboriginal or treaty rights, the DTCA will  

begin. The DIA outlined the 5 steps of the DTCA process as: 

 

1. Assessment 

2. Notification and/or Initiation of Consultation 

3. First Nation’s Input 

4. Further consultation and accommodation 

5. Evaluation and Determination 

The DIA will work with GNB and/or the proponent to ensure adequate information has been 

received and make an impact determination based on their limited Indigenous knowledge. If it is 

determined that DTCA is required, a written notification will be sent to First Nations. Although 

GNB says they are open to adjusting an assessment based on “information First Nations decide 

to share” with them, First Nations cannot dispute decisions that have not been disclosed. As with 

other provinces, GNB may act as the proponent or delegate DTCA procedures to the 

participating party (DIA, n.d.). 

 

Summary 

In New Brunswick, the UNDRIP Act articles on self-determination; the right to autonomy and 

self-government; the right to not be subjected to forced assimilation or destruction of culture; and 

the right to practice and revitalize culture are not recognized. This is demonstrated by the GNB-

developed DTCA. Like Alberta, New Brunswick’s Policy on Consultation with First Nations 

was developed solely by the province and is specific to DTCA. The DTCA policy has no 

provisions for FPIC. This infers forced assimilation and destruction of culture because excluding 

Indigenous People from policy development facilitates undesired actions likely to result in 

degradation or deforestation in traditional territory and thereby, their culture. Degradation and 

deforestation also inhibit Indigenous Peoples’ ability to practice and revitalize their culture. 

Further, GNB’s failure to acknowledge Indigenous self-determination, autonomy and self-
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government is exacerbated by GNB’s failure to acknowledge Indigenous rights to Ownership, 

Control, Access, and Possession of their knowledge, or OCAP®. The OCAP® principles are a 

self-described tool used to support information governance and data sovereignty for First 

Nations. As the GNB developed DTCA protocol excludes First Nations and demands 

Indigenous-owned data to reassess less than desirable assessments of actions, they undermine 

Indigenous rights. Since this data plays a role in an appropriate assessment, it signals that the 

Indigenous Nations are the appropriate party to make impact assessment determinations. 

   

Indigenous Governance 

Today, Indigenous governance is often imposed by the Indian Act, but in some cases, there may 

be a traditional system with a hereditary chief, a hybrid system with aspects of both, or two 

systems with both hereditary and Indian Act-imposed governance (Indigenous Corporate 

Training, 2021). The Indian Act-imposed governance became the common governance among 

First Nations when the hereditary system was banned in 1920 (now repealed). Under the Indian 

Act, elected officials are accountable to Crown-Indigenous Relations and Northern Affairs 

Canada (CIRNAC) and Indigenous Services Canada (ISC) first, and the people who elected them 

second. The imposed system was developed under the Act for the Gradual Enfranchisement of 

Indians, with the goal to assimilate communities (Indigenous Corporate Training, 2015). 

 

However, some First Nations, such as the Gitanyow of British Columbia, have signed funding 

agreements with CIRNAC to restore self-government on ancestral lands. For the Gitanyow, their 

Dax’gyet, is the strength and authority of the Hereditary Chiefs’ relationship with their ancestral 

lands, and they are working to restore it (CIRNAC, 2024). Other communities, such as the 

Wetʼsuwetʼen, have both systems and may disagree on projects. In these cases, corporations 

must research the community's governance system and consult with both parties prior to making 

any agreements (Indigenous Corporate Training, 2015). 

 

Sometimes groups of communities that have traditionally worked together continue to do so 

today. Often, community groups form technical organizations that act as intermediaries between 

First Nations, Inuit, or Métis and private companies and/or government organizations. This 

section will review three of these organizations. 

 

K'ai Tailé Denesųłiné (Alberta) 

The K'ai Tailé Denesųłiné, or “people of the land of the willow,” are commonly known as 

Athabasca Chipewyan First Nation (ACFN) (Dene Lands and Resource Management [DLRM], 

2021). As indicated on their website (2026 (a)), their governance is a hybrid of the Indian Act-

imposed governance system and traditional governance support. Their website states: 

“Since 1983, the Athabasca Chipewyan First Nation has followed the custom electoral 

system outlined in the Indian Act. In addition to our Chief, our council consists of four 

councillors. A council of ACFN Elders, representing the main family groups within 

ACFN, and also provides traditional customary governance support” (ACFN, 2026 (a)) 
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The ACFN Council of Elders prepared a Declaration on Rights to Land Use (2010), which 

outlines their perspectives: 

“The Traditional Lands, and our rights to use of the lands, are central to our Dené culture, 

identity and well-being. They are essential to the well-being of our future generations and 

their ability to sustain our culture in a changing world… 

The meaningful practice of our treaty rights depends on having sufficient lands and 

resources to exercise those rights. Sufficient refers to not only quantity but quality, 

including what is required to fulfill our cultural and spiritual needs… 

In our experience, Alberta is not upholding their end of the Treaty and is sacrificing our 

rights to industrial development…” 

The Council of Elders do not mince words; they state that federal and provincial governments 

are not honouring their treaties, and they demand the ability to exercise their constitutionally 

protected rights. The ACFN DLRM go further and has developed the ACFN Consultation Policy 

Document (2021), outlining their consultation expectations from GoA and/or other proponents, 

which include: 

Step 1. Proponent Obligations – Early engagement, information sharing, and 

compensation for DLRM  

Step 2. Process Issues Scoping – establishing communication process and negotiating 

ACFN participation in proposed activities. 

Step 3. Technical Review - evaluating environmental, engineering and other technical 

information, including Indigenous Knowledge (IK) and determining if archaeological, 

socio-economic, biophysical, cultural and food, traditional knowledge and use / 

occupancy, harvest, mitigation or other studies are required. 

Step 4. Community Engagement – ensuring ACFN members are informed, gather their 

views on how it may affect them, and share mitigation proposals. Community 

engagement will also ensure that the Process Agreement and the Proposed Activity 

adhere to K’ai Taile Dene Law. 

Step 5. Negotiated Accommodation Agreement - formalizes and describes the 

relationship and accommodation terms between ACFN and the Proponent. 

Step 6. Long Term Relationship - The Proponent must be committed to a successful 

long-term relationship with ACFN, enhancing mutual understanding and a productive co- 

operative relationship that supports both ACFN and Proponent social, cultural, economic 

and environmental goals. 

Unfortunately, contrary to UNDRIP Act Article 4, the right to autonomy and self-government, 

GoA has informed proponents that they are not required to comply with First Nation-developed 

consultation protocols, despite the reasonableness of the protocol (Indigenous Relations, 2013). 
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The guidance provided by the GoA is adversarial and encourages violations of constitutional 

laws in Alberta.  

 

Nlaka’pamux Nation (British Columbia) 

According to the Nlaka’pamux Nation Tribal Council (NNTC) website (2026), NNTC is a 

governing body for the Nation, which: 

“was established and exists to protect and advance Nlaka’pamux title & rights… “The 

Indian Act and the band structure have profoundly impacted our communities. As we 

work towards decolonization and the return to our own community structures, we remain 

true to the principle that title and rights are communal in nature, held by the Nation and 

exercised by individuals.” 

The Nlaka’pamux Nation comprises 15 bands that have operated and continue to operate as a 

collective nation. Their traditional territory includes British Columbia’s southern interior and 

extends into the United States. The Government of British Columbia and NNTC have agreed on 

a Land and Resource Decision Making Agreement in 2023. The Agreement includes provisions 

on FPIC, shared decision-making commitments, reconciliation initiatives, funding commitments, 

and a dispute-resolution process. 

The NNTC shares their Nlaka’pamux Nation Tribal Council Resource and Land Use Decision-

Making Policy and Process (n.d.) and outlines consultation steps, which are: 

Step 1. Receipt of Application – Application including all relevant information and 

application fee are required before any work on the application will be completed.  

Step 2. NNTC Preliminary Assessment – Will include the identification of any 

additional information required and immediate red-flags, as well as notifying the Crown 

and/or proponent of anticipated scope and scale of the work to be done.  

Step 3. Information Gathering – Required information categories are Nlaka’pamux Use 

and Occupation, Long-term situating, and impacts and benefits analysis. Community 

engagement and in some cases, studies will need to be designed, developed, and 

performed. 

Step 4. Consultation and Negotiation – After the analysis of information gathered, 

consideration of potential decisions and outcomes, accommodation measures, and 

negotiation of agreements for compensation, etc. will be discussed and negotiated. 

Step 5. Decision – Notification of decision with explanations and next steps outlined (if 

applicable). 

In the case of NNTC, the process agreement was developed in partnership between NNTC and 

the British Columbia government, while ideal, it is not always the case. Some situations are 

much more complex as demonstrated by the Wet’suwet’en pipeline consultation incident. The 

Wet’suwet’en incident was a result of years long consultation process in which the Wet’suwet’en 
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have both an Indian Act Band Council and Hereditary Chief system. The B.C. government had 

acknowledged both, until the Hereditary Chief and clan did not approve of the pipeline. At that 

time, the government relied on the approval of the Indian Act Band Council, sowing division 

within the community leading to protests and blockades. Consultation practices should be 

consistent with customary and formalized systems of governance and should not contribute to 

community division (Amnesty International, 2023). It is worth reiterating that proponents that 

wish to work with Indigenous communities must exercise due diligence, honour the systems in 

place, and do not cause division in the community.  

 

Mi’gmawel Tplu’taqnn Inc. (New Brunswick) 

Mi’gmawel Tplu’taqnn Inc. (MTI) is an organization that works for 8 Mi’gmaq communities in 

New Brunswick. They work to advance self-determination; protect Mi’gmaq rights; and assert 

their stewardship responsibilities in their traditional territory (MTI, n.d.). The organization 

developed the Mi’gmaq Rights Impact Assessment (MRIA) to ensure a Mi’gmaq-led process 

evaluated culturally important aspects not considered in the provincial DTCA process (2020). 

The MRIAs are mandatory whether an Environmental Impact Assessment or an Impact 

Assessment is required by the federal or provincial governments. The MRIA determines the 

baseline conditions, including a preliminary assessment of cumulative effects, which is not 

included in provincial framework. The eight-step process is outlined in Figure 8 and represents 

the Mi’gmaq Nations' consultation expectations under the Crown’s DTCA obligations. Although 

the process does not explicitly state FPIC, FPIC principles are incorporated into the MRIA 

framework.   
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Figure 8. MTI outlined their expectations in the 8-step process of their Mi'gmaq Rights Impact Assessment 
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The MTI organization recognized a need to assert their rights and for the Mi’gmaq to lead the 

consultation process. As we learned, GNB does not have the required knowledge, skills and 

abilities to make an informed evaluation assessment on projects in Indigenous territory. It was 

necessary for MTI to develop the MRIA process to preserve their culture and lands. Further, the 

organization filed a title claim on behalf of the 8 communities they represent. The organization 

and representative chiefs say the claim was filed because provincial representatives refused to 

negotiate with them. The title claim seeks to have a say in future development decisions in New 

Brunswick to ensure Mi’gmaw and all New Brunswickers’ future generations can benefit 

(Magee, 2024). 

 

Summary  

The Indigenous governance structures in Canada vary from nation to nation. The principles of 

the UNDRIP Act and the constitutional laws that are honoured vary from province to province. 

Although British Columbia has demonstrated some good faith in its provincial policies, it has 

fallen short regarding the right not to be subjected to forced assimilation or cultural destruction. 

As the FNWL require adherence to provincial forestry management guidelines, they enforce 

assimilation. Alberta and New Brunswick did not demonstrate good faith, and both provinces do 

not include any provisions for FPIC in their forestry sectors. Among other treaty infringements, 

Alberta notified proponents that they are not required to adhere to Indigenous-developed 

consultation protocols. This undermines the communities’ autonomy, any reconciliation efforts, 

and it creates a hostile environment for Indigenous People in the province. As New Brunswick’s 

treaty infringements rival Alberta’s, the province requires Indigenous communities to share TK, 

and they do not notify Indigenous communities of all adverse DTCA decisions, ensuring their 

colonial persistence. 

 

However, each Indigenous nation reviewed here makes it clear that they have expectations that 

align with international commitments, initiatives, and instruments as well as constitutional and 

federal laws. First Nations, Inuit, and Métis have not only preserved treaty knowledge through 

oral history, but they continue to recognize their inherent rights and try to revitalize and restore 

traditional practices. Provincial forestry policies indeed contribute to cultural genocide and after 

centuries of fighting to conserve their territories and cultural identities, it is safe to expect 

continued resistance of colonial practices by Indigenous People.       

 

Conclusion 
This situational analysis reviewed international commitments, initiatives, and instruments; 

federal and provincial legal landscapes; and Indigenous governance policies applicable to FPIC 

in Canada in Alberta, British Columbia, and New Brunswick. While the research area was broad, 

it was not all inclusive and some contributing factors, while significant, were out of scope of the 

situational analysis. 
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However, the research indicated that First Nations, Inuit, and Métis people and their culture have 

an inextricable connection with their lands and territories. This connection has endured since 

time immemorial despite more than 160 years of horrific procrustean Indian Residential Schools 

and racist policies meant to extinguish it. While Indigenous People have demonstrated 

remarkable resilience, revitalizing and preserving culture for future generations requires healthy 

forests to fulfill their cultural needs. Therefore, survival of their culture is dependent on FPIC in 

Canada’s forestry sector. While Canada’s Federal Government offers Aboriginal and treaty 

rights protections, including FPIC, FPIC is not consistently implemented across the country.  

This analysis found there were social, environmental, and economic benefits to implementing 

FPIC in Canada’s forestry sector. These benefits were not only for First Nations, Inuit, and Métis 

people, they include, but are not limited to: 

• Companies seeking SLO;  

• Provincial governments seeking sustainable harvest and conservation goals;  

• Federal governments meeting SDGs and biodiversity targets;  

• International organizations coordinating global targets and initiatives; 

• Wildlife; and 

• Everyone who depends on ecosystem services (clean air & water, pollination and food 

provisions, carbon storage, etc.) 

Unfortunately, the research identified implementation barriers that ranged from province to 

province and Indigenous nation to nation. These implementation barriers appeared to stem from 

different areas. Some barriers were due to a lack of knowledge, skills, and abilities; some were 

due to a lack of good faith; others appeared to be an inability to consider Indigenous worldviews.  

While Canada’s complex forest governance structure facilitated non-compliance of Aboriginal 

and treaty rights and federal FPIC laws, all provinces had the possibility of voluntary 

commitments mitigating those implementation barriers, but not all certification bodies are equal. 

As the TRC’s calls to action urge the corporate sector to adopt UNDRIP as the framework for 

reconciliation, the need for organizations and corporations to leverage their privilege and 

consumer power is evident. Persisting colonial practices demand First Nations, Inuit, and Métis 

have allies to support them in their pursuit of cultural preservation. 

Recommendations 
Survival of First Nations, Inuit, and Métis culture is dependent on FPIC in Canada’s forestry 

sector, but FPIC is not consistently implemented across the country. The research identified 

implementation barriers that varied from province to province and Indigenous nation to nation. 

Considering the variety of FPIC implementation barriers across Canada, the following 

recommendations are not specific to any one barrier but are expected to effectively advance 

FPIC implementation in Canada’s forestry sector. 
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• Develop course material in partnership with Indigenous nations for industrial operators to 

meaningfully implement FPIC and understand why it is important for Indigenous 

communities; 

• Develop course material for Indigenous communities based on capacity needs; and 

• Demand voluntary commitments and high-quality certification bodies of suppliers and 

partner organizations 

As an Indigenous forester who has witnessed and experienced some contributing factors that lead 

to Canada’s FPIC implementation failures, I find it necessary to make recommendations beyond 

the scope of the internship project. The following recommendations are general in nature and 

consider some systemic issues in Canada. They work toward FPIC implementation; 

reconciliation in Canada; and cultural revitalization and preservation.  

• Include Aboriginal and treaty right history and education for all levels of education; 

• Require Aboriginal and treaty right education and testing for Registered Professional 

Foresters and land managers developed in partnership with local communities; 

• Include Indigenous decision-makers in natural resource and land management policy 

development; 

• Acknowledge, respect, and honour Indigenous laws, especially regarding Indigenous 

territory; 

• Balance and develop policies in partnership where Indigenous, provincial and federal 

laws conflict; 

• Prohibit forest management certification bodies that do not acknowledge or have 

indicators for FPIC implementation; 

• Update provincial forest acts to include Aboriginal and treaty rights, DTCA, and FPIC 

provisions; 

• Actively work with Indigenous communities to revitalize culture with equal or more 

vigour and investment as went into assimilation attempts; 

• Recognize Indigenous science as a legitimate and beneficial means for achieving 

biodiversity targets; 

• Stop criminalizing and harassing Indigenous People exercising their constitutionally 

protected rights; and 

• Understand how Canada has and continues to benefit from colonization and the 

subjugation of Indigenous People. 

While these recommendations are general, implementing even one of them can contribute to 

improved FPIC implementation in Canada’s forestry sector and toward reconciliation. It is time 

to identify our contributions to the persistence of the colonial legacy and demand change.   
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